
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 18th January 2019

From: Acting Executive Director – Economy and 
Infrastructure

WILDLIFE & COUNTRYSIDE ACT 1981 – SECTION 53 APPLICATION 
TO UPGRADE EXISTING PUBLIC FOOTPATH 522017 AND PART OF 
EXISTING PUBLIC FOOTPATH 528001 TO PUBLIC BYWAY AND TO 
ADD A SECTION OF PUBLIC BYWAY AT GREENODD IN THE 
PARISHES OF EGTON WITH NEWLAND AND BACKBARROW & 
HAVERTHWAITE : DISTRICT OF SOUTH LAKELAND

1.0 EXECUTIVE SUMMARY

1.1 An application has been received to upgrade existing public footpath 
522017 (A-E) and part of existing public footpath 528001 (E-F) to public 
byway and to add a section of public byway (F-J) at Greenodd to the 
County Council’s Definitive Map and Statement of Public Rights of Way.  
The plan at Appendix A shows the alterations proposed.

1.2 The purpose of this report is to present Members with the evidence 
regarding the route, and for a decision to be made whether to proceed 
with the next stage of the process by making a legal order.

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO CORPORATE STRATEGY

2.1 The relevant corporate theme is “To ensure places in Cumbria are well-
connected and thriving”.

2.2 This matter is a decision making process of a quasi-judicial nature.  
There should be no policy or political consideration given and any 
potential financial implications should be ignored.  It is merely a matter 
of weighing the strength of evidence and if that evidence is sufficient to 
meet the burden of proof, then the legal framework must be applied to 
the evidence.



3.0 RECOMMENDATION

3.1 Members authorise the Chief Legal Officer, Corporate, Customer & 
Community to make an order under sub-sections(3)(c)(i)&(3)(c)(ii) of 
Section 53 of the Wildlife and Countryside Act 1981, the effect of which, 
if confirmed, would be to upgrade existing public footpath 522017 (A-B-
C-D-E) and part of existing public footpath 528001 (E-F) to public byway 
and to add a section of public byway (F-G-H-I-J) at Greenodd in the 
Parish of Egton with Newland and Backbarrow & Haverthwaite as shown 
on the plan at Appendix A to the County Council’s Definitive Map and 
Statement of Public Rights of Way. 

3.2 If objections are received with significant, relevant, new evidence 
against all, or part of the route on the made order then the Council 
should from then on take a neutral stance, in relation to that part of the 
route to which the new evidence relates.

3.3 If there are no objections to the made order Members authorise the Chief 
Legal Officer, Corporate, Customer & Community to confirm the order.

4.0 BACKGROUND

4.1 An application was received in 2006 to record a public byway as shown A-B-
C-D-E-F-G-H-I-J on the plan at Appendix A to the County Council’s Definitive 
Map and Statement of Public Rights of Way. 

4.2 The application was accompanied by a package of evidence supporting the 
claim that part of the route C to J was constructed by the Department of 
Transport as a replacement for part of a historical ford crossing. The ancient 
stone paved ford crossed the Leven estuary underneath the railway viaduct 
but was completely removed and built over when the railway viaduct was 
demolished and the A590 was modified in the late 1970s. The new slipway 
was installed at point H to replace the west side approach ramp of the old ford 
crossing. This ramp which was located 20m east of point C as seen in photo 
at appendix C had been used for many years as an access point to the 
estuary to launch boats for rescue purposes and recreational activities. 

4.3 Section A-C of the claimed route was not constructed by the Department of 
Transport but is part of the original access track to the old ford crossing. This 
section A-C and section C-F of the claimed byway are presently recorded as  
points A to E on public footpath 522017 and from point E as part of 528001. 

4.4 A petition was produced in 1978 signed by local residents saying they had 
used the section A-C to access the old ford. Sixteen of the signatories claim to 
have used the route before 1930 (see appendix D).  A photograph taken in 
1928 (see appendix C) clearly shows the ford being used by horse and 
carriage.



4.5 In the 1980s Keith Crocker of Cumbria County Council wrote a statement for 
submission at the 1985 Special Review inquiry. His statement contains many 
details that support the contention that Footpath 522017 should be recorded 
as a Byway Open to All Traffic (see Appendix E).

4.6 At the 1985 Special Review inquiry the status of section C-F was considered 
by a Planning Inspector. He considered “…that at the relevant date there was 
almost certainly a public motor vehicular right of way between the A590 and 
the bed of the River Leven” (see 3.c.599. of Appendix F).

4.7 Although there was convincing evidence submitted to the 1985 Special 
Review inquiry to show that Footpath 522017 should be recorded as a Byway 
Open to All Traffic the Inspector found that “….since the relevant evidence 
was not considered by the council before 1 January 1976, it appears that the 
current objections are invalid, in as much as they relate to a new claim outside 
the scope of the Special Review.” (see 3.c.600. of Appendix F). The Secretary 
of State for the Environment at the time accepted the Inspectors 
recommendations and “.…decided: - to take no further action….” (see 6.iii. of 
Appendix F).

4.8 Following the 1987 decision by the Secretary of State as above to take no 
further action Cumbria County Council said they would process a separate 
modification order to add the claimed path to the Definitive Map. For unknown 
reasons this did not happen and a new application was submitted in 2006 
which is the subject of this report.

CONSULTATIONS

4.9 The local member Janet Willis has been consulted and has responded by 
saying that she supports the application in principle.

4.10 The statutory undertakers have been consulted.  Further, the usual prescribed 
organisations have been consulted:

Egton with Newland Parish Council – support the application

Backbarrow & Haverthwaite Parish Council – no response received

Ramblers – no response received

Byways and Bridleways Association – no response received

Open Spaces Society – no response received

Local Ramblers Representative – no response received

Cumbria and Lakes Local Access Forum – do not support the application as 
they believe; - it is inappropriate to introduce motorised vehicles to this traffic 
free route; that the footpath is unsuitable for motor vehicles and there is no 
apparent need for a public launch facility.



Cyclists' Touring Club – no response received

British Driving Society – no response received

Auto Cycle Union – no response received

South Lakeland Council – no response received

4.11 Landowners have been consulted with just one response: A householder who 
owns a part of the track is concerned about public safety for those using the 
track. If public footpath 522017 is recorded as a public byway motorised 
vehicles may be allowed to travel along it at national speed limits.

5.0 LEGAL POSITION

5.1 The County Council has a statutory duty to keep the Definitive Map and 
Statement of Rights of Way under continuous review (section 53 of the 
Wildlife & Countryside Act 1981). 

5.2 If evidence is discovered by the authority that a right of way subsists or is 
reasonably alleged to subsist which is not shown on the map and statement, 
the County Council shall make an order modifying the map and statement 
adding the claimed right of way to the map (section 53 3(c)(i) of the Wildlife & 
Countryside Act 1981).

5.3 If evidence is discovered by the authority that a highway shown in the map 
and statement as a highway of a particular description ought to be there 
shown as a highway of a different description the County Council shall make 
an order modifying the map and statement with a new description and status 
(section 53 3(c)(ii) of the Wildlife & Countryside Act 1981).

5.4 An application for a modification order involves a two-stage process whereby 
the County Council makes the order and then, if appropriate, confirms the 
order if there are no outstanding objections to it or, where there are such 
objections, the order can only be confirmed by the Secretary of State

5.5 The County Council has a duty to investigate an application, to consider all 
relevant evidence available to it, and then to reach a conclusion.  It must, 
therefore, evaluate the application.  All the evidence must be weighed in the 
balance and any relevant legal principles applied to it.

5.6 The application as submitted is made pursuant to section 53(3)(c)(i)&(ii) 
Wildlife and Countryside Act 1981 on the ground that there has been a 
discovery by the County Council “…..of evidence which (when considered with 
all other relevant evidence available to them) shows that a right of way which 
is not shown in the map and statement subsists or is reasonably alleged to 
subsist over land in the area to which the map relates, being a right of way 
such that the land over which the right subsists is a public path.”



5.7 In deciding whether a right of way subsists, it is necessary for the evidence to 
establish that, on a balance of probabilities, the right of way subsists.  In 
deciding whether it is reasonable to allege that a right of way subsists, it is 
merely necessary for it to be shown that a reasonable person, having 
considered all the relevant available evidence, could reasonably allege that a 
right of way subsists.  Therefore, the evidence necessary to establish that a 
right of way does in fact subsist is greater than that which is necessary to 
establish that a right of way is reasonably alleged to subsist.

5.8 In deciding whether a right of way shown in the map and statement as a 
highway of a particular description ought to be there shown as a highway of a 
different description it is necessary for the evidence to establish that, on a 
balance of probabilities, the different right of way exists.  

5.9 At the confirmation stage of an order, the only test to be applied is the higher 
one, namely whether a right of way has been shown to subsist on the balance 
of probabilities.

5.10 Section 31 of the Highways Act 1980 states that where a way over any land, 
other than a way of such a character that use of it by the public could not give 
rise at common law to any presumption of dedication, has been actually 
enjoyed by the public “as of right” and without interruption for a full period of 
20 years, the way is to be deemed to have been dedicated as a highway 
unless there is sufficient evidence that there was no intention to dedicate. The 
phrase “as of right” is the common law principle that for usage to give rise to a 
presumption of dedication the user had to be without force, without secrecy 
and without permission.

5.11 Part 6 of the Natural Environment and Rural Communities Act 2006 (NERC 
Act) and Restricted Byways has restricted the ability to record public byways 
on the definitive map and statement although there are a number of 
exceptions which are relevant to this case:

5.11.1 Subsection 67(2)(d) – excepts ways that have been created by the 
construction of a road intended to be used by mechanically propelled 
vehicles.

5.11.2 Subsection 67(2)(e) – excepts from extinguishment ways that have 
been in long use by mechanically propelled vehicles before 1930, 
when it first became an offence to drive ‘off-road’.

5.12 Under paragraph 2.1 (g)(vii) Part 2 G of the Constitution, Committee has the 
duty to keep a Definitive Map and statement under review.

6.0 OPTIONS

6.1 The Committee may accept or reject the recommendation in whole or in part.  

6.2 If the recommendation is accepted any objector will have an opportunity on 
advertising of the Order to submit a further objection whereupon the matter 



will be referred to the Secretary of State for decision (probably after a Public 
Inquiry or other hearing).

6.3 If the recommendation is rejected the applicants have the option of appealing 
against the decision to the Planning Inspectorate. 

7.0 ASSESSMENT AND CONCLUSION

7.1 We believe the Department of Transport (DoT) owned the land at the time 
they constructed section C-J of the access track. It is clear that they intended 
the route they installed to become a motor vehicular access for the public to 
be able to launch boats in to the River Crake (see appendix B). It would 
therefore appear that the DoT have dedicated public motor vehicular rights on 
section C-J of the claimed path and subsection 67(2)(d) of the 2006 NERC act 
applies (see 5.11 above). There is evidence to show that the public have used 
the route “as of right” (see 5.10 above) hence confirming my belief that a 
public byway subsists.

7.2 Section A-C of the claimed route that connected to the old ford crossing has 
had extensive historical usage by the general public before the viaduct was 
demolished and A590 modified. We believe subsection 67(2)(e) of the 2006 
NERC act applies (see 5.11 above) and a public byway subsists.

7.3 In order to negate an application a landowner or objector needs to provide 
evidence that the claimed route has not been used.  For example that 
previous landowners stopped the public using the routes by putting up notices 
or turning people away or maybe locked gates or obstructions were present 
which meant that the public could not physically travel along them as claimed. 
No evidence has been found to show that the route has not been used.

7.4 The Cumbria and Lakes Local Access Forum have objected to the proposal 
but have not submitted relevant evidence against the claim that the 
application passes the legal tests required to show that the route is a public 
byway or to show that the path has not been used by the public.

7.5 The statutory tests do not allow the County Council to give evidential weight 
against the claim for the reasons given by a householder in section 4.1 above. 
If the track is confirmed as a public byway and motor vehicles are shown to be 
a nuisance on the claimed order route the County Council has a number of 
statutory powers to be able to address the situation.

7.6 Based upon the evidence that has so far come forward, I am of the opinion 
that this is a difficult case which has been significantly affected by recent 
changes in legislation. I am of the opinion that sufficient evidence has been 
brought forward at this stage to show a public byway subsists from A to J. No 
significant evidence has come to light at this stage of the process against the 
claim and the recommendation to make an Order should be approved.



7.7 Nevertheless I believe that should significant evidence be submitted at the 
made order stage rebutting the claim that on the balance of probabilities that a 
public byway subsists between A-J then the County Council should from then 
on take a neutral stance.

Angela Jones
Acting Executive Director – Economy and Infrastructure  
December 2018

APPENDICES

A Plan showing proposed path to be added
B Department of Transport Letter dated 20th March 1978
C 1924 photo of Greenodd ford being used by horse and cart and 

photo of Greenodd ford in 1976
D Greenodd Launch way 1978 Petition
E KCs Special Review Statement
F 1985 Special Review Result

IMPLICATIONS

Staffing: Nil
Financial: Nil
Electoral Division:           Low Furness – Janet Willis
 
PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS
[including Local Committees]

No previous relevant decisions

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny.

BACKGROUND PAPERS

No background papers

Contact: Andy Sims, Countryside Access Officer - Tel: 07774 751509
E-mail: andy.sims@cumbria.gov.uk
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